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I. Overview of Estate Tax Provisions of Tax Cuts and Jobs Act (“the Act”) – Estate 

taxes are reduced (or eliminated for 99.9% of the population).  These rules are in 

effect after December 31, 2017 and before January 1, 2026.    

 

A. Increase of basic exclusion amount (“BEA”).  The Act modifies the basic 

exclusion amount in two ways: 

1. It changes the index used to measure inflation to “chained” CPI, which 

increases at a slower rate that regular CPI. 

a. Chained CPI takes into account not only inflation, but also the 

consumers’ diminished capacity to achieve the same standard of 

living.1 

b. Example: Between October 2007 and October 2017, regular CPI 

rose 18%, while chained CPI rose 16%.  The 2% is significant, 

especially when applied to large numbers such as the basic 

exclusion amount. 

2. The exclusion is also doubled for decedents dying or gifts made after 

December 31, 2017 and before January 1, 2026 to $10mm adjusted for 

inflation from 2011.   

3. The combination of the new inflation adjustment and the doubled 

exemption amount results in a basic exclusion amount for 2018 of 

$11,180,000. 

 

B. The Act contemplates that there may be a recapture issue if the basic 

exclusion amount at the time of death is different than the BEA at the time a 

gift is made 

1. The Act amends Code Section 2001(g) by adding Section 2001(g)(2) 

requiring the Secretary to prescribe regulations to deal with the 

recapture issue. 

2. Although the text of this amendment is neutral, the expectation is that 

the regulations will not require a “clawback.”  Issues around clawback 

are discussed below. 

 

II. Tri-State Area Estate and Gift Tax Issues – In spite of the significant increases in the 

Federal exemptions, State estate and gift tax issues remain.    

 

                                                           
1 BLS Handbook of Methods, Chapter 17 (6/2015). 
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A. New York 

 

1. New York continues to impose an estate tax, and its top estate tax rate 

remains at 16%.  Beginning April of 2017, the NY exemption rose to 

$5,250,000 and will remain at that level until January 1, 2019.  For 

deaths occurring after January 1, 2019, the estate tax exemption will 

be $5,000,000 indexed for inflation.   

 

2. New York has no gift tax.  However, NY has a limited three-year look 

back in effect for transfer made until January 1, 2019.  If a NY resident 

dies within three years of having made a taxable gift in 2017 or 2018, 

the gift would be included in the decedent’s estate for purposes of 

computing the NY estate tax. 

 

B. New Jersey 

 

1. New Jersey has eliminated its estate tax as of January 1, 2018.  New 

Jersey continues to impose its inheritance tax on bequests to collateral 

heirs and non-family members. 

2. New Jersey has no gift tax. 

 

C. Connecticut 

 

1. Connecticut continues to have an estate tax for estates over $2.6 

million in 2018, $3.6 million in 2019, and then coupled with the 

Federal exemption beginning in 2020. 

2. Connecticut has a gift tax – so gift planning in Connecticut is more 

complicated than in other States.   

 

III. Overview of Income Tax Provisions of the Act.  Since only .1% of the population is 

subject to estate tax, the income tax has become the new estate tax.  These rules are in 

effect after December 31, 2017 and before January 1, 2026.    

 

A. Change in income tax deductions 

 

1. Itemized deductions have been eliminated and there is a standard 

$24,000 deduction allowed for married individuals. 

2. Charitable deductions have been retained, but must be used in lieu of 

the standard deduction. The AGI limitation on cash donated to public 

charities has been increased from 50% to 60%. 
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3. State and Local Income Tax deductions are allowed up to $10,000 per 

year.  Therefore, any property, sales, income and other taxes are 

limited in the aggregate to $10,000 per year. 

4. It appears that estates still retain the exemption of $600 per year, and 

that trusts retain either $100 of exemption (complex) or $300 of 

exemption (simple). 

 

B. The new challenge: How to utilize full exemption and minimize income taxes 

along the way. 

 

IV. Exemption Planning         

A.  Clawback Issues. 

1. Clawback of Basic Exclusion Amount.  As mentioned above, the 

Regulations will be issued to deal with possible “clawback.”  What are 

the issues?  

a. Gift is made for full $11mm basic exemption amount in 2018, and 

death occurs in 2026 when basic exemption amount is lower. 

b. If clawback: the calculation of the tentative estate tax would 

include estate tax on the prior gifts even though there was a higher 

basic exclusion amount at the time of the gift. 

c. If no clawback: the calculation of the tentative estate tax would 

back out any gift tax that would have been paid on the gift had the 

reduced basic exclusion amount been applicable. 

d. The Act appears to lean toward no clawback since it is clear that 

the rates used to compute the tentative tax are the rates in existence 

at death. 

 

2. Reverse Clawback:  What if the basic exclusion amount is higher in 

the year of death? 

a. $2mm gift was made when there was a $1mm exemption and gift 

tax was paid on the excess $1mm. 

b. Death occurs in 2018 – if one uses the exemption existing at death, 

then there is no gift tax computation to reduce the tentative tax. 

c. Solution:  use the basic exclusion amount existing at date of gift, 

but not to exceed the basic exclusion amount existing at date of 

death. 

 

3. Another clawback issue:  if a donor makes a $5mm gift in 2018 and 

dies after 2025, does the donor retain the excess basic exclusion 

amount not used during lifetime?  Does the gift of $5mm “come off 

the top?” 

a. Deceased Spousal Unused Exemption (DSUE) issue:  If 

first spouse dies during 2018 and has $10mm of unused 

exemption, does second spouse use all of that $10mm even 
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if second spouse’s death occurs after 2025?  The Regs on 

portability would indicate that the answer is “yes.”2 

 

B. Basis step up 

 

1. The Act made no change to the rules regarding basis 

2. Therefore, IRC Section 1014(a) continues to provide that assets 

acquired from a decedent receive a step-up in basis to fair market 

value. 

 

C. State Income Taxes 

 

1. The payment of state income taxes has become more expensive given 

the limitation on their deductibility for Federal tax purposes 

2. The payment of mortgage interest has new limitations on deductibility 

– no home equity loan interest deduction, and interest deductible only 

for mortgages up to $750,000 ($375 if married filing separately) for 

new mortgages. 

3. Estate taxes in decoupled states are still an issue. 

 

D. A Few Techniques 

 

1. Using an older generation’s basic exclusion amount. 

a. Outright gift to older generation. 

b. Gift to trust with general power of appointment. 

c. Gift and Sale to intentionally defective trust with general power of 

appointment. 

2. Using ING’s – Intentionally non-grantor trusts to eliminate state 

income taxes. 

3. Using SLAT’s – Spousal Lifetime Access Trusts to shelter maximum 

basic exclusion amount. 

 

V. SLAT’s – Spousal Lifetime Access Trusts      

A. SLAT’s are useful for clients who do not want to create a trust for their 

descendants because they wish to continue to have the spouse benefit from the 

assets transferred. 

1. In 2012, many estate practitioners recommended SLAT’s to shelter the 

$5 million exemption for fear that the exemption would be 

significantly reduced in 2013.  With a $22.36 mm exemption, should 

married couples be increasing the use of SLAT’s to shelter their assets 

from a future reduction of the exempt amount? 

                                                           
2 Regulation Section 20.2010(2)(c)(1) defines the DSUE amount as the exclusion at the first decedent’s death. 
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2. The trust could be for the benefit of the spouse alone or the spouse and 

the children of the Grantor.  

3. The spouse could have a powers of appointment over the trust – both 

lifetime limited powers as well as testamentary, including a lifetime “5 

or 5” power. 

4. The spouse could be a trustee, but should have distribution powers 

limited to health, education, maintenance and support to avoid any gift 

tax issues if distributions are made to beneficiaries other than the 

spouse.   

5. Although the “reciprocal trust” problem would not be an estate tax 

issue if there is no estate tax, one should draft to avoid that problem 

since the law may change. 

6. If the beneficiary spouse predeceases the grantor spouse, the trust 

could be held in a successor trust for the benefit of the grantor spouse. 

7. If divorce is a concern, then draft the trust so that the spouse’s interest 

ceases upon divorce. 

8. Draft to become a dynasty trust at the discretion of the surviving 

spouse. 

B. What about the step up? 

1. Selection of assets to fund these trusts will be crucial.  If there is no 

estate tax at death but a step up, use of appreciated assets may not be 

appropriate. 

2. Consider use of conditional general powers of appointment.  We 

currently use them in GST non-exempt trusts – should every trust 

agreement provide for these for all trusts to allow for the step up?   

 

VI. Dynasty Trusts – Preserving the enhanced exemption and protecting assets from 

future estate taxes are goals met by the use of Dynasty Trusts.3    

 

A. Definition of a Dynasty Trust.  Under current usage, generally a trust that is 

intended to be generation-skipping transfer tax exempt and that will continue for a 

period extending, at a minimum, beyond the lifetimes of the Grantor’s children in 

order to maximize the benefit of the fact that the Trust is generation-skipping 

transfer tax exempt.  If the GST is repealed, there is no limit on the amount that can 

be placed in this trust and the assets in these types of trusts should avoid transfer 

tax forever.  

1. The trust term can extend to the maximum period allowed under the 

applicable Rule Against Perpetuities. 

                                                           
3 The following pages on Dynasty Trusts are excerpted from Gideon Rothschild’s outline, “Making Irrevocable 
Trusts Bend with the Times.” © 2012 Gideon Rothschild, Esq. 
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a. The Uniform Statutory Rule Against Perpetuities provides for a 

maximum period of the greater of twenty-one years after the death 

of an individual alive upon the creation of the trust or ninety years. 

2. In jurisdictions without the Rule Against Perpetuities, the term of a 

Dynasty Trust can, within the discretion of the Trustee, continue 

forever. 

a. To date, at least twenty-seven domestic jurisdictions have repealed 

the Rule Against Perpetuities or allow a Trustee to opt out of the 

Rule Against Perpetuities  - Alabama, Alaska, Arizona, Colorado, 

Delaware, District of Columbia, Florida (360 years), Idaho, Illinois, 

Maine, Maryland, Michigan, Missouri, Nebraska, Nevada (365 

years), New Hampshire, New Jersey, Ohio, Oregon, Pennsylvania, 

Rhode Island, South Dakota, Tennessee (360 years), Utah, Virginia, 

Wisconsin and Wyoming (1,000 years).  Notable absent are New 

York and Connecticut. 

b. Numerous foreign jurisdictions have also repealed the Rule Against 

Perpetuities. 

B. Making the Trust “Defective.” 

1. To reduce the Grantor’s estate tax through a completed gift transfer. 

a. By making the Trust a “grantor trust” under IRC §§ 671-677 during 

the Grantor’s lifetime. 

i. Under the grantor trust rules, the Grantor will be taxed 

on the Trust’s income, thereby effectively allowing the Trust to appreciate tax-free.  The Grantor 

is not considered to have made additional gifts to the Trust for the taxes paid because they are a 

legal obligation of the Grantor under IRC § 671. 

ii. As an additional component, consider having the 

Grantor sell additional assets to the Trust to effectively “freeze” some portion or all of the 

Grantor’s remaining taxable estate at zero gift tax cost. 

 

The Dynasty Trust that will provide successive generations of descendants with the liberal 

benefit of the Trust property without attribution of the Trust property to such descendants for tax 

or other purposes. 

 

It will also protect the Trust corpus from the potential claims of the Beneficiaries’ creditors 

(including any ex-spouses), prior to the actual distribution of the Trust property to such 

beneficiaries. 

 

To protect the Trust corpus from the potential indiscretions and/or profligate lifestyles of the 

Beneficiaries while at the same time providing for the basic living needs of such Beneficiaries. 
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To control such property pursuant to the Grantor’s overall distributive plan while maintaining 

maximum administrative flexibility in light of the likely continuation of the Trust term far into 

the future. 

C. Drafting Issues 

1. The Grantor must relinquish dominion and control over Trust property 

in order to obtain the transfer tax benefit of having made a completed 

gift; however, relation to Trustee or a certain level of influence over 

Trustee is permissible. 

a. No deemed retention of dominion and control solely because 

Trustee is related to Grantor.  See, e.g., Com’r v. Irving Trust Co., 

147 F.2d. 946 (2d Cir. 1945). 

b. No deemed retention of dominion and control solely because 

Trustee tends to follow Grantor’s wishes.  See, e.g., Irving Trust Co., 

supra. 

2. The Grantor can provide the Trustee with a “letter of wishes” 

(commonly used in foreign jurisdictions), whereby the Grantor can 

advise and update the Trustee of the Grantor’s desires with regard to 

Trust administration. 

a. Example:  “With reference to the Trust known as the ____________ 

settled on the ___ day of ____________, 20___ by (name of 

Grantor) appointing your Company as Trustee, for record purposes 

I would like to confirm to you that my wishes are: 

i. This Memorandum is intended for the guidance of you 

and any subsequent Trustee or Trustees.  It has no legal 

effect and it is not intended in any way to fetter the 

discretionary powers vested in you under the Trust.  

Further, I may amend or revoke this Memorandum by 

another such Memorandum at any time and after my 

death my legal personal representative may do so. 

ii. During my lifetime: 

(a) The income of the Trust should be dealt with as I may from time to 

time recommend.  In the absence of any recommendation you 

should accumulate it; and 

(b) Distribution should be made out of the Trust only after consultation 

with me. 

iii. In the event of my death and my spouse surviving me it 

is my present wish that: 
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(a) the income of the Trust should be dealt with as my spouse may from 

time to time recommend; 

(b) payments should be made out of the Trust Fund only after 

consultations with my spouse. 

iv. Upon my death and the death of my spouse it is my 

present wish that you stand possessed of the Trust and the income thereof for each of the following 

beneficiaries in the proportions indicated below: 

v. Subject to any requests to the contrary which you may 

receive from time to time from my legal personal representative the date of distribution should be 

postponed for as long as you see fit having regard to any advantage or disadvantage in retaining 

the flexibility of the Trust.” 

3. Impossibility of predicting the future requires drafting for maximum 

administrative flexibility. 

a. Even the needs of first generation Beneficiaries of the Trust (i.e., the 

Grantor’s children), are uncertain, especially if the Beneficiaries are 

young and/or are still developing, either socially or professionally. 

b. Changing tax and administrative environments require flexible 

administrative provisions. 

c. Although reformation of the Trust through court proceedings may 

be possible, drafting for flexibility is more desirable. 

i. A reformation proceeding can be exceedingly costly. 

ii. Results of a reformation proceeding are not assured. 

4. Since the Trustee acts, in some sense, as a surrogate to the Grantor 

(especially during the Grantor’s lifetime), subject to fiduciary and tax 

concerns, the Trustee’s powers over Trust property should be as close 

as possible to outright ownership of such property. 

a. The fact of unanticipated circumstances must be recognized; by 

providing the Trustee with broad powers to deal with Trust property 

the Trustee can more effectively deal with such circumstances. 

i. In order to avoid inclusion of Trust property in the estate 

of the Trustee, where the Trustee is a current or future beneficiary, the Trustee’s powers to 

distribute Trust property to the Trustee must, to some extent, be limited. However, even where the 

Trustee may be a beneficiary it is suggested that a power to distribute for any purpose be included, 

subject to the exercise by an independent trustee. 
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ii. If a Trustee is also a permissible beneficiary of the Trust, 

the Trustee’s power to distribute Trust property to himself or herself must be limited to an 

ascertainable standard under IRC § 2041. 

Example: “Notwithstanding any other provision of this Trust agreement, in the event that a 

Trustee hereof is also a permissible Beneficiary of any trust hereunder, the Trustee’s discretion 

to distribute Trust property to himself or herself shall be limited to a distribution for the health, 

education, support, or maintenance of such Trustee.” 

iii. If a dependent of the Trustee is a permissible Beneficiary 

of the Trust, the Trustee’s power to distribute Trust property to such Beneficiary must be limited 

to avoid any potential distribution which could supplant a legally enforceable support obligation 

of the Trustee. 

Example: “Notwithstanding any other provision of this Trust agreement, no Trustee shall 

participate in a discretionary distribution of Trust property to or for the benefit of a Beneficiary 

which would have the effect of discharging such Trustee’s legal obligation to support such 

Beneficiary.” 

5. Trustee may be hesitant to exercise certain powers for fear of liability 

to a Beneficiary who has been adversely affected by the exercise of such 

discretion. 

a. In order to enable the Trustee’s free exercise of discretionary powers 

under the Trust agreement, the Trust agreement must clearly state 

that exercise of certain powers is within the Trustee’s “sole and 

absolute discretion.” 

Example:  “As an inducement to the Trustee to exercise the powers granted hereunder, the 

Grantor hereby directs that the determination of the Trustee as to any such action authorized 

under this Article shall be conclusive and binding on all persons interested or claiming to be 

interested under this Trust agreement.  The Trustee shall incur no liability by reason of any 

adverse consequence of such decisions to any person whomsoever.” 

b. Also consider providing Trustee with an indemnification in the 

event that a legal proceeding is brought against the Trustee by reason 

of the exercise of any discretionary power under the Trust 

agreement. 

Example:  “The Grantor recognizes that some persons may be hesitant to serve as Trustee 

hereunder because of a concern about potential liability.  Therefore, the Grantor directs that:  

(i) the Trustee shall not incur any liability by reason of any error of judgment, mistake of law, 

or action of any kind taken or omitted to be taken in connection with the administration of the 

Trust if it was in good faith reasonably believed by such Trustee to be in accordance with the 

provisions and intent hereof, except for any matter involving a Trustee’s own willful 

misconduct or gross negligence proved by clear and convincing evidence and (ii) the Trustee 

shall be fully indemnified by the Trust fund against any claim or demand by any Trust 

Beneficiary or Trust creditor, except for any claim or demand based on any such Trustee’s 
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own willful misconduct or gross negligence proved by clear and convincing evidence.  In no 

event shall any Trustee hereunder be liable for any matter with respect to which it is not 

authorized to participate hereunder.” 

6. The Grantor may retain certain rights without having the Trust taxed as 

a part of the Grantor’s estate. 

a. Power to change the Trustee (provided that a “related or subordinate 

party” cannot be appointed in substitution thereof). 

b. Power to direct Trust investments. 

c. Power to substitute Trust assets for assets of equivalent value. 

d. But consider an express provision allowing the Grantor to release 

one or more retained rights for the purpose of declassifying the trust 

as a “grantor trust,” or in the event of a change in the law. 

 

VII. Drafting for Flexibility         

A. Distributions. 

1. Tax Considerations. 

a. A “simple trust” requires the timely distribution of all of the net 

income earned by the Trust. 

i. Causes income to accumulate in Beneficiary’s estate if 

Beneficiary doesn’t spend it. 

ii. Cannot be modified in the event of a later change in the 

Beneficiary’s circumstances. 

iii. Precludes any tax planning. 

b. A “complex trust” is a trust in which the net income is not mandated 

to be distributed. 

i. Gives Trustee flexibility and tax planning opportunities. 

ii. But, trust income tax brackets are more compressed then 

individual income tax brackets – trusts reach maximum 

35% rate at $10,700 of income while individuals (filing 

jointly) only reach that rate at $357,700 of income. 

c. Subject to limitations under applicable state law, provide Trustee 

with discretion to allocate capital gains between income and 

principal. 
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1. To the greatest extent possible, distributions from the Trust should not 

be made but instead should be held for the use and enjoyment of the 

Beneficiaries. 

a. Property retained in Trust is protected from the claims of the 

Beneficiary’s creditors, protected from the potential 

intemperance of the Beneficiary, and protected from estate 

taxation as a part of the Beneficiary’s estate. 

b. The Trustee should also consider making loans to the 

Beneficiary rather than distributing Trust property outright to the 

Beneficiary, which loans may be considered an advance on a 

future distribution to the Beneficiary. 

Example:  “In accomplishing the aforementioned goals, the Trustee is encouraged to provide 

the Beneficiaries of the various trusts hereunder with the liberal “use” and “enjoyment” of 

the Trust property (free of charge) rather than make a distribution of Trust assets to the 

Beneficiaries.  The Grantor intends that to the extent the Beneficiaries’ own means of support 

are adequate, the Beneficiaries should generally be required to provide for their own living 

expenses and to purchase their own depreciable or consumable property.  Therefore, 

distributions from any separate Trust held hereunder should not be made until consideration 

has first been given to the advisability of: (i) the Trustee acquiring assets for the “use” and 

“enjoyment” of the Beneficiaries; and (ii) the Beneficiaries using their own assets and 

resources for living expenses, consumables and the acquisition of depreciable property, in 

order to reduce the amount of the taxable estates of such Beneficiaries and thereby minimize 

the amount of the future transfer taxes of such Beneficiaries.” 

2. Where distributions are appropriate, the Trustee should be given the 

power to “sprinkle” Trust property among the Beneficiary and the 

Beneficiary’s descendants, rather than limiting the Trustee’s discretion 

solely to the Beneficiary. 

a. A sprinkle provision among the Beneficiary and the Beneficiary’s 

descendant’s allows the Grantor’s more remote descendants to enjoy 

the Trust property prior to the death of the parent Beneficiary. 

b. The Grantor may also wish to continue a Trust after the death of a 

Beneficiary in order to provide for the Beneficiary’s surviving 

spouse; since the surviving spouse is not necessarily a parent of all 

of the Beneficiary’s descendants, it may be inequitable to make 

descendants wait until termination of the prior Trust to receive any 

benefit therefrom. 

c. Also consider including the spouse of a Beneficiary as a 

discretionary sprinkle beneficiary of the Trust during the 

Beneficiary’s lifetime. 
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i. Creditor issues may make it inadvisable to distribute 

Trust property directly to the Beneficiary; a spouse can 

use Trust distributions for the mutual benefit of the 

Beneficiary and the spouse (i.e., for the payment of rent 

on the family residence). 

Example:  “The Trustee may pay to or apply for the benefit of such one or more of the 

Beneficiary, the Beneficiary’s descendants and/or a “qualified spouse”, in such amounts and 

proportions, as the Trustee, in its sole and absolute discretion may determine, from time to 

time, for any purpose.  A “qualified spouse” is an individual who was married to the 

Beneficiary at the time of the Beneficiary’s death provided that no legal proceedings for 

dissolution of such marriage had been instituted by either the Beneficiary or the Beneficiary’s 

spouse as of the time of the Beneficiary’s death.” 

d. Under the laws of select off-shore and domestic jurisdictions, even 

the Grantor can be a discretionary beneficiary of the Trust without 

the gifted property being taxed as a part of the Grantor’s estate. 

i. Including the Grantor as a discretionary Beneficiary of 

the Trust enables the Trustee to return the Trust property 

to the Grantor in the event of unanticipated, extreme 

financial need. 

However, since the Grantor has either (i) used up a 

portion of the unified credit, or (ii) paid gift tax in 

funding the Trust (unless all transfers qualify under the 

annual exclusion), Trust property should not be returned 

to the Grantor absent extreme need. 

ii. Consider giving the Trustee or another person the power 

to exclude beneficiaries.  In the event the Grantor is a 

beneficiary and the law changes to require estate 

inclusion, the powerholder may eliminate the Grantor as 

a beneficiary prior to death. 

4. Consider including “incentive provisions” in the Trust to avoid future 

generations of descendants from becoming overly reliant on 

distributions from the Trust (i.e., “Trust babies”). 

a. Income matching.  Income matching can be used to incentivize 

beneficiary to be a productive member of society.  Consideration 

must be given to how income is defined, possibility of 

unemployment, beneficiaries who choose to care for dependents 

(including elderly parents) and a beneficiary’s desire to participate 

in lower paying but worthwhile endeavors (e.g. teaching, public 

service, ministry). 
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Example:  “The Trustee shall distribute to the Beneficiary, from the net income of the Trust, 

on an annual or more frequent basis as the Trustee may, in the exercise of sole and absolute 

discretion determine, an amount equal to the Beneficiary’s gross earned income for the prior 

taxable year of the Beneficiary as reported on the Beneficiary’s United States individual 

income tax return.” 

b. Education.  Encourage education by rewarding beneficiaries for 

attaining college degrees or high grades, academic honors or 

professional degrees. 

Example:  “Upon a beneficiary’s completion of a bachelor degree program at an accredited 

institution the trustees shall distribute to the beneficiary an amount not to exceed 

$_________________.  The trustees shall take into account the beneficiary’s grade point 

average and any honors received.” 

c. Influence good behavior.  The trustees can discourage substance 

abuse by withholding distributions if evidence of such abuse exists 

and provide for financial support to seek treatment. 

5. Notwithstanding the potential to continue property in Trust well beyond 

the lifetime of the Grantor’s grandchildren, some Grantors wish to 

provide for distribution to a grandchild/beneficiary upon reaching a 

certain age, or alternatively, in set sums or shares upon reaching certain 

set ages. 

a. Ages chosen by the Grantor for mandatory distributions are 

generally based upon the Grantor’s best guess as to when the 

Beneficiaries will be sufficiently mature to receive a certain dollar 

amount of trust property. 

i. Unanticipated growth of Trust property may result in 

larger distributions than Grantor intended. 

ii. Anticipated maturity of known Beneficiaries (i.e., 

current grandchildren) at certain ages may not prove 

appropriate. 

iii. Financial maturity of infants and future, unknown, 

Beneficiaries (i.e., future grandchildren or more remote 

descendants, or the descendants of current Beneficiaries 

who die before distribution of all of the Trust property), 

is likely impossible to gauge. 

iv. Unanticipated circumstances may reduce or negate 

benefit of distribution of Trust property to the intended 

Beneficiary. 
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a) Beneficiary may be in the midst of a bankruptcy 

proceeding at time of a required distribution. 

b) Beneficiary may be subject to the claims of 

creditors, including spousal claims, at time of a 

required distribution. 

c) Beneficiary may be the recipient of 

governmental and/or other social service benefits 

which are based on financial need for eligibility 

purposes (i.e., “Medicaid”). 

d) Beneficiary may be an obsessive gambler, 

substance abuser, or other “spendthrift”, or 

otherwise living an intemperate or profligate 

lifestyle. 

b. Consider a “hold-back” provision.  A hold-back provision gives the 

Trustee the power to withhold any mandatory distribution of Trust 

property if the Trustee determines that the current distribution of 

such property would be adverse to the best interests of the 

Beneficiary. 

i. Since a “hold-back” provision vests the discretion to 

make distributions in the Trustee, rather than in the 

Beneficiary, it should protect the Beneficiary from all 

creditor claims. 

ii. Note, however, the anomalous case of Sligh v. First Nat’l 

Bank of Holmes County, 704 So.2d 1020 (1997), in 

which the Mississippi Supreme Court allowed a tort 

claimant to obtain relief out of a defendant’s 

discretionary beneficial interest in an otherwise 

“spendthrift” trust. (The result of this decision was 

subsequently reversed by statute.) 

Example:  “If the Trustee shall, in the exercise of sole and absolute discretion, determine that 

circumstances exist making it clearly contrary to the best interests of a Beneficiary to receive 

a distribution of principal which is otherwise required to be made hereunder, the Trustee may 

refrain from making all or any part of such distribution until the Trustee determines that such 

circumstances no longer exist.  Circumstances in a Beneficiary’s life which would justify 

exercising that discretion include, without limitation, being a defendant in serious litigation or 

being involved in bankruptcy proceedings or similar financial or matrimonial difficulties, 

being physically, mentally or emotionally unable to properly administer the assets to be 

distributed, or living under a form of government or other condition making it highly likely 

that the assets to be distributed would be subject to confiscation or expropriation.” 
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B. “Escape Clause” From Original Trust Agreement and/or Trustee Power to 

Amend. 

1. Ultimate Trust flexibility is achieved by providing for discontinuance 

of the Trust if deemed advisable within the Trustee’s discretion. 

a. Trust principal may be too small to warrant continuance of the Trust 

from a financial standpoint. 

b. Potential changes in estate tax laws may negate need for 

continuation of generation-skipping transfer tax exempt property in 

Trust. 

c. Discontinuance of family line may negate need for continuance of 

property in Trust. 

d. Absence of creditor issues may negate need for continuance of 

property in Trust. 

e. Change in law or circumstances of Beneficiary. 

2. The Trustee or another third person can have the power to revise the 

Trust’s beneficial interests without causing inclusion of the Trust 

property in the Grantor’s estate under IRC § 2038. 

a. IRC § 2038 causes estate inclusion where the Grantor has retained 

in himself or herself the power to revoke or terminate the Trust or 

otherwise alter or amend the Trust’s beneficial interests. 

3. Property from discontinued Trust should be payable either to one or 

more of the Trust Beneficiaries, or to any other Trust created by the 

Grantor for any one or more of the Beneficiaries. 

Example:  “If the Trustee at any time determines that the continuance of the Trust would be 

uneconomical or impractical or would otherwise be adverse to the best interests of the 

Beneficiaries, the Trustee or any successor Trustee may, in the exercise of sole and absolute 

discretion, distribute any and all assets held hereunder to one or more of the Beneficiaries or 

to another trust established by the Grantor for the benefit of any one or more of the 

Beneficiaries.  The Trustee shall not exercise this power if such exercise would cause the 

assets of the Trust to be subject to federal estate tax at the Grantor’s death.” 

4. The same considerations apply to a power to amend the original Trust 

agreement. 

Example:  “The Trustee shall have the fiduciary power, acting alone [or with consent of the 

Trust Protector], to amend the Trust Agreement in any manner which the Trustee considers, 

in the exercise of sole and absolute discretion, to be for the benefit or in the interests of one, 

more or all of the Beneficiaries or their descendants.  The Trustee shall also have the power 
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to make technical or conforming amendments in or to the powers, discretions or provisions 

of this Trust as the Trustee may consider necessary or desirable to complement the overall 

estate plan of the Grantor.” 

C. Provision of Powers of Appointment to Beneficiaries. 

1. Definition of a Power of Appointment.  “A power or authority conferred 

by one person by deed or will upon another (called the “donee”) to 

appoint, that is, to select or nominate, the person or persons who are to 

receive and enjoy an estate or an income therefrom or from a fund, after 

the testator’s death, or the donee’s death, or after the termination of an 

existing right or interest.”  Black’s Law Dictionary, 6th Edition. 

2. Power of appointment provides Beneficiary with the benefit of being 

able to dispose of Trust property as though a part of the Beneficiary’s 

own estate – also potentially known as a “power of disappointment” to 

the Beneficiary’s descendants. 

3. A testamentary power of appointment is a power exercisable by the 

Beneficiary upon death, generally by execution of a will with a specific 

reference to the Trust provision which grants the power. 

a. Non-General Testamentary Power of Appointment. 

i. Pursuant to IRC § 2041 a “non-general” (commonly 

known as a “limited”), power of appointment will not 

cause the property subject to the power to be includable 

in the taxable estate of the power-holder. 

ii. A non-general or limited power of appointment is a 

power that does not permit an exercise in favor of the 

power-holder, the power-holder’s estate, the power-

holder’s creditors, or the creditors of the power-holder’s 

estate.   See IRC § 2041(b)(1). 

iii. Vests the Beneficiary with the power to adjust 

distribution of remaining Trust property based on the 

circumstances existing at the time the power is exercised 

without having the Trust property taxed as a part of the 

Beneficiary’s estate. 

iv. Normally, the Beneficiary’s power of appointment is 

limited to an exercise in favor of the Grantor’s 

descendants in order to maintain the Trust property 

within the family line; however, consideration should be 

given to expand exercise in favor of spouses, other 

individuals (i.e., significant others), or charities. 
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Example:  “Upon the Beneficiary’s death, the property then held in the Trust shall be 

distributed to such one or more persons out of a class composed of the Grantor’s descendants, 

other than the Beneficiary, on such terms as the Beneficiary may appoint by a will specifically 

referring to this power of appointment.” 

6. General Power of Appointment. 

i. Provision for a general power of appointment will cause 

Trust property to be taxed as a part of Beneficiary’s 

estate rather than as a part of Trust.  See IRC §2041(a)(2). 

ii. General power of appointment is potentially very useful 

where a portion of the Trust property is not exempt from 

generation-skipping transfer tax since it will cause 

taxation at the often lower estate tax rate of the 

Beneficiary rather than at the generation-skipping 

transfer tax rate. 

IRC §2641(a) provides that the generation-skipping 

transfer tax is imposed at a flat rate equal to the 

maximum federal estate tax rate. 

iii. Consider limiting exercise of general power of 

appointment in favor of the Beneficiary’s creditors 

and/or the creditors of the Beneficiary’s estate in order 

to preclude the actual appointment of Trust property 

outside of the Grantor’s family line. 

The general power of appointment need not actually 

be exercised by the Beneficiary to cause estate tax 

inclusion; the mere existence of the power will 

suffice. 

iv. As a further limitation, consider giving the Trustee the 

power (with or without the consent of a Trust 

“protector”), to grant a general power of appointment to 

the Beneficiary (Example (a)), or use a formula clause 

general power of appointment so that general power can 

only be exercised over property which otherwise would 

be taxed at a higher generation-skipping transfer tax rate 

(Example (b)). 

Example:  “In addition to the limited power of appointment set forth above, the Beneficiary 

shall have a power exercisable only by will to appoint to the creditors of the Beneficiary’s 

estate (other than any taxing authority), such amount of the Trust above which amount any 

further addition to the appointable amount would increase the Beneficiary’s net estate taxes 

by an amount equal to or greater than the decrease in the generation-skipping transfer tax 
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(including for this purpose any state and/or local tax on generation-skipping transfers) that 

would result from such further addition.” 

Example:  “The Trustee may at any time prior to the death of the Beneficiary by an instrument 

in writing (1) confer upon the Beneficiary a power exercisable only by will to appoint all or 

part of the Trust to the creditors of the Beneficiary’s estate (other than any taxing authority), 

and the instrument conferring power shall require consent of the Trustee (2) revoke any such 

instrument previously executed, with or without executing a replacement instrument and/or (3) 

irrevocably relinquish the powers conferred under (1) and/or (2).  Without limiting the 

Trustee’s discretion, the Grantor anticipates that the authority conferred by this paragraph 

will be used to subject the trust property to estate tax instead of the generation-skipping 

transfer tax when it appears that it may reduce overall taxes to do so.” 

a. Whether general or limited, a power of appointment should allow 

for a broad exercise in favor of permissible Beneficiaries. 

Example:  “A Power of Appointment conferred hereunder upon a person in his or her 

individual capacity (a “Non-Fiduciary Power”) may be exercised in favor of one or more 

persons, in any proportions, and in any lawful estates and interests, whether absolute or in 

further trust.  Such a Non-Fiduciary Power may be exercised to create further Non-Fiduciary 

Powers which may be made exercisable in the same or a different manner.  A limited power of 

appointment may be exercised to confer a limited or general power, including a presently 

exercisable limited or general power.  The Trustee under an appointment in further trust may 

be any person not prohibited from serving as Trustee under this Will and may be given 

fiduciary powers (including discretionary powers over distributions), exercisable, however, 

only in favor of objects of the exercised power.” 

b. Consider broadening Trustee discretion to distribute principal to a 

Beneficiary by deeming such discretion to be equivalent to the 

exercise of a limited power of appointment by a Beneficiary. 

Example:  The discretionary power of the Trustee to distribute principal may be exercised in 

the same ways as a Non-Fiduciary Power under this article, except that this shall not 

authorize the Trustee to restrict or curtail any Beneficiary’s interest in mandatory payments 

(such as all or a fraction of the Trust income) by an exercise that would not be authorized 

without this paragraph.  If a power held in a fiduciary capacity is exercised to create another 

power (whether the power created in conferred in a fiduciary or individual capacity), then 

the power crated shall not be exercisable in any manner which may postpone the vesting of 

any estate or interest in the appointed property or suspend the absolute ownership or power 

of alienation of the appointed property for a period ascertainable without regard to the date 

of the Grantor’s death. 

D. Drafting for Potential Distributions to Minor Beneficiaries. 

1. Although a distribution to a minor Beneficiary is unlikely to be 

mandated, the Trustee may find it desirable to make such a distribution 

in the exercise of discretion. 
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a. Distribution of trust principal to a minor Beneficiary may reduce 

overall income taxation; particularly if the “kiddie tax” rules are 

inapplicable to the minor Beneficiary. 
 

b. Parent(s) of minor Beneficiary may be unable to accept distribution 

on behalf of minor Beneficiary because of creditor issues. 
 

c. Expiration of maximum Trust term permitted under applicable Rule 

Against Perpetuities or under Trust agreement may require 

distribution of Trust property to one or more minor beneficiaries. 
 

d. Alternatives to the outright distribution of Trust property should, 

therefore, be provided for under Trust instrument. 

Example:  “Whenever income or principal becomes distributable (whether by a direction in 

this Trust Agreement or by exercise of discretion hereunder) to a person under age twenty-

one (21) (described herein as the “Minor” regardless of the actual legal age of majority), the 

Trustee may make the distribution in one or more of the following ways (or any other way 

that seems appropriate to the Trustee): 

1. By holding the property in a separate trust for the Minor until the Minor 

attains age twenty-one (21).  As much of the net income and/or principal 

of the trust as the Trustee may from time to time determine shall be 

distributed to the Minor for any purpose.  Any net income not so 

distributed shall from time to time be accumulated and added to 

principal.  Upon the attainment of age twenty-one (21) by the Minor, 

the property then held in the Minor’s trust shall be distributed to the 

Minor.  If the Minor dies before attaining age twenty-one (21), the 

property shall be distributed (1) to the Minor’s descendants surviving 

the Minor, per stirpes, or in default thereof (2) if the Minor was a 

grandchild or more remote descendant of the Grantor, to the 

descendants then living, per stirpes, of the Minor’s nearest ancestor 

who was a descendant of the Grantor with issue then living, or in default 

thereof or if the Minor was a child of the Grantor (3) to the Grantor’s 

descendants then living, per stirpes.  Any trust under this article still in 

existence upon the expiration of the applicable Rule Against 

Perpetuities period shall thereupon terminate and the remaining trust 

property shall be distributed to the Minor in one of the other ways 

authorized in this article. 

2. By distributing the property to a custodian under any state’s version of 

the Uniform Gifts to Minors Act or the Uniform Transfers to Minors Act, 

including a custodian selected by the Trustee.  The Trustee may select 

any age for termination of the custodianship permitted under the Act, 

giving due consideration to selecting age twenty-one (21) if that is 

permitted. 
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3. By distributing the property to anyone serving as Trustee under this 

Agreement to hold the same as donee of a power during minority, such 

donee to have all the powers of a Trustee under this Agreement 

(including the power to apply the property for the Minor) and to be 

compensated as if the property were a separate trust, but with no duty 

to account to any court periodically or otherwise. 

4. By distributing the property to a guardian of the Minor’s property. 

5. By distributing the property to a parent of the Minor even if the parent 

does not assume any formal fiduciary capacity concerning the property.  

Distributions shall only be made to a parent of a beneficiary if either 

(1) the parent is a descendant of the Grantor or (2) the parent was 

married to a descendant of the Grantor at the date of death of the 

descendant of the Grantor who was the spouse of the parent to receive 

the distribution. 

6. By distributing the property directly to the Minor if the Minor has 

attained the age of fourteen (14) and has the practical capacity to own 

the type and amount of property in question. 

The Trustee shall be free from any responsibility for the subsequent disposition of the 

property if it is distributed in one of the ways specified in this article.” 

E. Revision of Beneficial Interests. 

1. Grantor’s relationship with one or more Beneficiaries of the Trust may 

change for the worse after funding of Trust (in some instances, by reason 

of the Trust). 

a. Unlike a last will and testament, a Dynasty Trust may not be 

amended by the Grantor after it is created. 

b. Courts will not allow reformation of a Trust based upon the 

Grantor’s subsequent adverse relationship with a Beneficiary of the 

Trust. 

2. Alternatively, the Grantor may wish to provide for an individual who is 

currently a non-Beneficiary out of the Trust property. 

a. The Grantor may divorce or be widowed, and later re-marry, and 

wish to benefit the Grantor’s new spouse and/or step-children. 

b. The Grantor may wish to benefit the spouse or “significant other” of 

certain Beneficiaries but not all spouses or “significant others” as a 

class. 

3. The Trustee or a Protector can have the power to revise the Trust’s 

beneficial interests without causing inclusion of the Trust property in 
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the Grantor’s estate under IRC § 2038 (see above regarding Trustee 

amendment of Trust). 

Example:  “The Trustee shall have the following powers with regard to the beneficial 

interests hereunder: 

1. Exclusion of Benefit.  The Trustee may, in the exercise of sole and 

absolute discretion, by a signed declaration in writing declare that the 

person or persons or members of a class named or specified (whether 

or not ascertained in such declaration) who are, would be or might be 

or become (but for this provision) a Beneficiary hereof: (i) shall be 

partially excluded from future benefit hereunder; or (ii) shall cease to 

be a Beneficiary hereunder.  Any such declaration may be revocable 

during the continuance of this Trust or irrevocable and shall have effect 

from the date specified in the declaration. 

2. Addition as Beneficiary.   The Trustee may, in the exercise of sole and 

absolute discretion, by a signed declaration in writing revocable at any 

time or times during the continuance of this Trust or irrevocable, add to 

the class of Beneficiaries any person or persons or class or classes of 

persons (other than a Trustee, a Trustee’s estate, a Trustee’s creditors, 

or the creditors of a Trustee’s estate).  Any such addition so made shall 

name or describe the person or persons or class or classes of persons 

to be thereby added and shall specify the date from which such person 

or persons or class or classes of persons shall be so added and the 

period for which he or they shall be added.” 

a. Consider limiting the Trustee’s power to revise beneficial Trust 

interests so that they may only be exercised during the lifetime of 

the Grantor (and, perhaps, during the lifetime of the Grantor’s 

surviving spouse). 

b. Consider further limiting the Trustee’s power to revise beneficial 

Trust interests so that only certain classes of individuals may be 

added as Trust beneficiaries (i.e., persons who are at the time of 

exercise related by blood or marriage to either the Grantor or a 

descendant of the Grantor or the Trustee). 

F. Change of Trust Situs 

1. Trustee should be given the discretion to change the situs of the Trust, 

either within or without the United States, and to appoint a successor or 

co-Trustee to enable the Trust to be governed by the law of such other 

situs. 

a. Law governing original Trust situs may change to the detriment of 

the Trust or the law of another jurisdiction may change so as to 

become more appealing. 
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i. Tax rates governing undistributed Trust income may 

increase or decrease. 

b. The particular circumstances surrounding the Trust may warrant a 

change of situs: 

i. Increased asset protection concerns may warrant that 

Trust be sited under the laws of an asset protection haven 

such as the Cook Islands or Alaska. 

Example:  “The original situs of the Trust created hereunder shall be Delaware.  The situs of 

any Trust created hereunder may be maintained in any jurisdiction (including outside the 

United States), as the Trustee, in the exercise of sole and absolute discretion, may at any time 

determine, and may thereafter be transferred at any time or times to any other jurisdiction 

selected by the Trustee without any need to obtain the approval of any court.  Upon any such 

transfer of situs, the Trust fund may thereafter, at the election of the Trustee of said Trust, be 

administered exclusively under the laws of (and subject, as required, to the exclusive 

supervision of the courts of), the jurisdiction to which it has been transferred.  Accordingly, if 

the Trustee of any Trust created hereunder elects to change the situs of any such Trust, the 

Trustee of said Trust is hereby relieved of any requirement of having to qualify in any other 

jurisdiction and of any requirement of having to account in any court of such other 

jurisdiction.” 

G. Trustee Considerations in Dynasty Trusts 

1. In order to ensure that appropriate consideration is given to the 

Grantor’s wishes during the Grantor’s lifetime, a close friend or relative 

may be the most desirable Trustee during the Grantor’s lifetime. 

a. To prevent the Trust property from being included in the Grantor’s 

taxable estate upon death, the Grantor should not be appointed as a 

Trustee. 

b. The Grantor will not be deemed to have retained dominion and 

control simply because the Trustee is related to the Grantor. 

i. Grantor’s spouse or descendants can be a Trustee. 

c. If a Trustee is or may become a Beneficiary of the Trust, special 

limitations must be drafted into the Trust to prevent the Trust from 

being included in the estate of the Trustee/Beneficiary. 

i. A beneficiary’s power to make discretionary 

distributions to him or herself without an ascertainable 

standard limitation is a general power of appointment 

under Code §§ 2041(b)(1)(A), 2514(c)(i). 

ii. When using an ascertainable standard to limit a 

beneficiary-trustee’s power, if the trust provides that the 
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trustee’s determination is conclusive it could render the 

power unascertainable.  Reg. § 25.2511(g)(2). 

iii. If the beneficiary-trustee can distribute to another 

beneficiary of the same trust the distribution would 

constitute a taxable gift by the beneficiary-trustee under 

Code § 2514 unless the trustee’s power is limited by an 

ascertainable standard (Reg. § 25.2511-(g)(2)). 

iv. If the beneficiary-trustee has the sole power to distribute 

principal or income to him or herself, he/she will be 

deemed the owner of the trust (§ 678(a)(i)). 

v. Notwithstanding an ascertainable standard limitation to 

distribute to him or herself, a trustee’s ability to 

discharge his or her legal obligation constitutes a general 

power of appointment to the extent of that obligation 

(Reg. § 20.2041-1(c)(1)). 

Example:  “In the event that any Beneficiary is serving as a Trustee, such Trustee shall not 

possess, or participate in the exercise of any discretionary fiduciary power granted under this 

Settlement or any applicable law, to make any determination with respect to: 

1. Any payment or application that would discharge such Trustee’s 

personal or legal obligations, including the obligation to support a 

Beneficiary of any trust; or 

2. Any payment to, or expenditure for the benefit of, such particular 

Trustee personally, except through possession of or participation in the 

exercise of any power (or severable portion thereof) to consume, invade 

or appropriate property for the Trustee’s personal benefit, if such power 

is granted under this Settlement and limited by an ascertainable 

standard relating to the Trustee’s health, education, support and/or 

maintenance; or 

3. Any payment or expenditure for the benefit of someone (other than the 

Trustee personally), to be made from property in which the Trustee has 

any personal beneficial interest, except through the possession of or 

participation in the exercise of any fiduciary power (or severable 

portion thereof) granted under this Settlement to make any payment to 

or expenditure for the benefit of anyone other than the Trustee 

personally, the exercise of which is limited by a reasonably fixed or 

ascertainable standard set forth in the Settlement; or 

4. Any other payment or exercise of a power, whether granted under this 

Settlement or applicable law, if under the then-applicable tax law, such 

Trustee’s sole possession and/or exercise (as through the only Trustee) 

of such power would cause all or part of such trust to be attributed to 



24 
 

any person for purposes of income or transfer taxes before such person 

receives the actual distribution or benefit of such property, and another 

Trustee could alone possess and exercise such power without such 

adverse tax consequences, or 

5. Any payment for the benefit of any person if such payment or application 

both will discharge the legal obligation of another person and, on 

account of such discharge, cause there to be imposed a tax on 

generation-skipping transfers.” 

a. Consider providing for appointment of an “independent” or non-

Beneficiary Trustee to exercise certain trust powers under such 

circumstances. 

Example:  “If the limitations contained in this paragraph would prevent the exercise of one 

(1) or more of the powers or authorities granted to the Trustee named or selected under this 

Trust Agreement, then such named Trustee shall appoint a co-Trustee who can exercise those 

powers and authorities without violating this paragraph.  Such an independent Trustee shall 

act jointly with such named Trustee whenever their joint exercise of a power or authority will 

not violate the restrictions imposed by this paragraph, and such independent Trustee shall act 

alone whenever such separate action is required to exercise a power or authority without 

violating the restrictions imposed by this paragraph.” 

2. Consideration should be given to the appointment of a corporate 

fiduciary as a Trustee or co-Trustee of a Dynasty Trust. 

a. Perpetual existence of corporate Trustee permits continuity of 

fiduciary governance of trust. 

b. Provides Grantor with reasonable certainty as to identity of Trustee 

beyond Grantor’s own lifetime. 

c. Ensures professional asset management. 

d. Professional corporate fiduciaries are more likely to strictly comply 

with standards of fiduciary conduct. 

e. May provide nexus to favorable state law such as perpetual trust 

term and creditor protection. 

f. May avoid state income taxation on trust’s income. 

H. Trust Protector Provisions 

1. The Trust “Protector” is vested with power under the Trust instrument 

to oversee the administration of the Trust by the Trustee.  Most 

importantly, the Trust Protector should have the power to remove and 

replace the Trustee. 
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a. An ability to remove and replace the Trustee does not rise to the 

level of a right to affect beneficial enjoyment under IRC § 

2036(a)(1).  See, e.g., Wall v. Com’r, 101 T.C. 300 (1993); Rev. 

Rul. 95-58, 1995-36 I.R.B. 16. 

Example:  “The Protector shall have the right to remove any Trustee of a trust under this 

Agreement and appoint a corporation with fiduciary powers or an individual who is not a 

“related or subordinate party” within the meaning of § 672(c) to replace the removed Trustee.  

If the office of Trustee of a Trust becomes vacant, the Protector may appoint a corporation 

with fiduciary powers as Trustee to fill the vacancy.  The Protector may resign.  The Protector 

may release the Protector’s power to remove a particular Trustee and such release may be 

limited to the releasing Protector or made binding upon any successor Protector.  The Grantor 

is not imposing any fiduciary responsibility on the Trust Protector to monitor the acts of the 

Trustee.  The Trust Protector shall not be liable for failing to remove a Trustee even if the 

Trustee may be guilty of a gross violation of its fiduciary duties hereunder.” 

2. Trust Protector provisions ensure that the Trustee will be appropriately 

responsive to needs of the Beneficiary. 

i. This issue is of particular concern where (i) the Trust will 

continue in perpetuity, and/or (ii) a corporate fiduciary is 

appointed as Trustee. 

i. Later generations of Beneficiaries are unlikely to have 

the same relationship with the Trustee as the Grantor had 

in naming the corporate fiduciary as Trustee. 

ii. Key individuals employed by corporate fiduciary may 

ultimately leave. 

3. Trust instrument can also vest Trust Protector with veto powers over 

certain discretionary powers of the Trustee. 

a. Trustee power to amend Trust instrument. 

b. Trustee power to revise beneficial Trust interests. 

c. Trustee power to change Trust situs. 

Example:  “Notwithstanding anything to the contrary herein contained, and in particular 

anything conferring an absolute or uncontrolled discretion on the Trustee hereof, all and every 

power and discretion vested in the Trustee by such provisions of this Agreement as are 

specified in Schedule B attached hereto and incorporated herein by this reference shall only 

be exercisable by the Trustee subject always to the power of the Protector to veto any exercise 

by the Trustee of such power or discretion, and accordingly the Trustee shall be required to 

provide the Protector with reasonable prior notice before any such powers or discretions may 

be exercised so as to allow the Protector reasonable advance opportunity within which to veto 

or refrain from vetoing the exercise of the power or discretion.  The Protector’s exercise or 
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non-exercise of this veto power shall be communicated in writing to the Trustee and failure to 

so communicate in a timely fashion provided notice is actually received by the Protector shall 

be treated by the Trustee as a veto by the Protector of the proposed exercise of the power or 

discretion.  The Protector may, from time to time, by written notice to the Trustee (a 

memorandum of which shall be endorsed on or permanently attached to this Trust Agreement) 

declare (either generally or in relation to any particular act or acts, and either permanently 

or for such period as shall be specified in the notice) that any act or acts herein declared to be 

subject to the veto power of the Protector shall not be so subject and the said notice shall be 

effective according to its terms.” 

4. Some off-shore jurisdictions have statutory recognition for Trust 

Protector. 

5. Trust protector can be appointed either in a fiduciary or non-fiduciary 

capacity.  Appropriate indemnification provisions should be included. 

6. Trust should include provisions for appointment of successors, removal, 

incapacity, etc. 

I. Definitions 

a. Because a Dynasty Trust necessarily speaks in terms of classes of 

Beneficiaries (i.e., “descendants,” “surviving spouses,” etc.), rather 

than individuals (i.e., “the Grantor’s son, James Doe”), clear 

definitions of such terms become extremely important. 

b. Although most jurisdictions provide statutory definitions of key 

terms, a change in Trust situs can negate the Grantor’s intent with 

regard to defining certain classes of Beneficiaries absent the 

governance of an express Trust provision. 

c. Several key issues with regard to defining Trust Beneficiaries: 

i. Are adopted children to be deemed “descendants” of the 

Grantor? 

After what age should a child, subsequently adopted 

by the Grantor, no longer be deemed to be a 

descendant of the Grantor? 

Section 1-2.10 of the Estates, Powers and Trusts Law 

of New York, for example, defines “Issue” as 

including adopted children without reference to the 

age at which such child was adopted. 

ii. Are illegitimate children to be deemed “descendants” of 

the Grantor? 

c. In this regard, consider that some Grantors may feel that the 

illegitimate child of a female descendant should be deemed a 
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descendant while an illegitimate child of a male descendant should 

not be deemed a descendant. 
 

Example:  “One’s children and other descendants shall be determined according to applicable 

law, except to the extent modified by this paragraph or by other specific provisions of this 

Agreement. 

i. A child adopted before he or she attains the age of 

eighteen (18) years (but not after attaining that age), 

shall be treated under this Agreement as a child of his or 

her adopting parents and their ancestors. 

ii. A biological child shall not be treated as a child or 

descendant of any biological parent of the child, or of the 

ancestors of such biological parent, if the child has been 

surrendered for adoption with the consent of such 

biological parent and the child’s adoptive parent 

substitutes for the consenting parent under applicable 

state law. 

iii. A biological child born out of wedlock shall not be 

treated as a child of descendant of his or her biological 

parents of their ancestors unless and until the child’s 

biological parents marry one another before the child 

attains the age of eighteen (18) years, unless the child is 

adopted before attaining the age of eighteen (18) years. 

iv. Adoptions and marriages that are recognized under this 

Agreement shall not affect prior distributions or other 

interests that have previously vested in possession, but 

they shall enable a person to receive distributions from 

or remainder or other interests in a trust still in 

existence.  The descendants of a person who is treated as 

a child or descendant under this article, shall also be 

treated as descendants of such person’s ancestors.  The 

descendants of a person who is treated as not being a 

child or descendant under this article, shall also be 

treated as not being descendants of such person’s 

ancestors. 

v. The term “issue” or “descendant” in this instrument shall 

include any biological descendant of mine (who is not 

adopted by a person who is not a descendant of mine 

unless the adoptive parent is married to a descendant of 

mine who is the parent of such person or unless the 

adoptive parent is married to a former descendant of mine 

who has died prior to the adoption) whose conception has 

resulted from the use of a frozen gamete of deceased 

descendant of mine and gamete of my deceased 

descendant’s surviving spouse  and that posthumously 

conceived descendant has been born or is in utero prior to 

the determination of the issue who would take the property 
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outright or for whom it would be placed in a separate trust 

for descendants under this instrument.” 

 

iii. If a descendant’s surviving spouse is to be a 

discretionary Beneficiary of the Trust, what conditions, 

if any, should apply? 

a. Should a surviving spouse of a descendant be 

deemed a Beneficiary if the Grantor’s descendant 

and the surviving spouse were married only a week?  

A month?  A year? 

b. Should a surviving spouse of a descendant be 

deemed a Beneficiary if there were no issue of the 

marriage? 

c. Should a surviving spouse of a descendant be 

deemed a Beneficiary if the descendant and the 

surviving spouse were not co-habitating at the time 

of the descendant’s death? 
 

Example:  “The ‘spouse’ of an individual means the person to whom the individual is married 

to and living with as of the time reference to a particular provision hereof is made and is to be 

applied.  If there is no such person for a given period of time, due to any reason whatsoever 

(other than the death of the individual during the individual’s lifetime while the individual is 

married to the particular person), then during such time this Agreement shall be read, 

interpreted and construed as if the spouse of the individual had failed to survive the individual.  

An individual’s ‘surviving spouse’ means the person (if any) surviving the individual to whom 

the individual is married at the time of the individual’s death.” 

 


