
Same-Sex Marriage and Estate 

Planning:

Nope, It’s Not Over Yet!

George D. Karibjanian

Estate Planning Council 

of New York City

“Estate Planners Day”

New York City, New York

April 26, 2016



April 22, 20162

George D. Karibjanian
A Quick Explanation on Who I Am

George D. Karibjanian is a Senior Counsel in the Personal Planning Department of Proskauer Rose LLP and practices in Proskauer's Boca Raton office.  
George is Board Certified by the Florida Bar in Wills, Trusts & Estates and is a Fellow in the American College of Trust and Estate Counsel.

He earned his B.B.A. in Accounting from the University of Notre Dame in 1984, his J.D. from the Villanova University School of Law in 1987, and his LL.M. in 
Taxation from the University of Florida in 1988.  George has practiced his entire legal career in South Florida (over 27 years), practicing exclusively in the 
areas of estate planning and probate and trust administration, and also represents numerous clients with respect to nuptial agreements.  George has 
participated in over 100 formal presentations, either individually or as part of a panel discussion, to national, state-wide and local groups, and has over 50 
publication credits in national and regional periodicals and journals.  Born and raised in Vineland, New Jersey (in the heart of South Jersey), George has 
called Boca Raton home since 1988.  

When not attending Miami (nee Florida) Marlins home games, George is any one or more of being locked to his desk for the better part of the daytime and 
early evening hours by security at the One Boca Place office building, reading anything and everything regarding the entertainment industry or is keeping 
current and/or binge-watching television programming that skews way below his supposed demographic.  

On January 15, 2014, George was presenter at the prestigious 48th Annual Heckerling Institute on Estate Planning in Orlando, Florida, speaking on a panel 
discussion titled, “Living and Working with the Uniform Principal and Income Act,” focusing on the tax effects on the power to adjust trust principal to 
income, the power to convert an income trust to a unitrust, comparing the various unitrust statues and focusing on potential litigation facing fiduciaries in 
this area.

On the topic of same-sex estate planning, George has lectured at various conferences and estate planning councils throughout the United States and has 
published numerous articles in publications such as Steve Leimberg’s LISI Estate Planning Newsletters, Trusts & Estates Magazine and the Florida Bar 
Journal.  George has also been quoted by several publications and websites. 

George’s other lectures have included topics such as Portability, Decanting, Trustee Selection and  Duties, the Principal and Income Act, Current 
Developments in Estate Planning and Taxation, Representing a Client with Potential Capacity Issues, Whether a Supplemental 706 is Required, Inter-Vivos 
QTIP Planning and Prenuptial Agreements for the Estate Planner.

For the American Bar Association’s Section of Taxation, he is currently serving as the Second Vice-Chair of the Estate and Gift Tax Committee; was the 
Chairperson for a 2011-12 Section Task Force Subcommittee Advocating Changes to the Portability Provisions Added by the 2010 Tax Act; and a 
contributing draftsman to the Section’s 2012 comments to the IRS on decanting.

For the American Bar Association’s Section of Real Property Trusts & Estates, he is a current Vice-Chair of the Estate and Gift Tax Committee within the 
Section’s Income and Transfer Tax Planning Group.

For the Florida Bar’s Real Property Probate & Trust Law Section, he is current Chair for the Section’s Asset Protection Committee; has been the Co-Vice 
Chair – Probate & Trust and National Events Editor for the Section’s “ActionLine” publication since 2012; the Co-Chairperson of the RPPTL Ad Hoc 
Committee regarding potential statutory changes in light of a change in Florida’s DOMA laws; a member of the Ad Hoc committee to study changes to 
Florida’s decanting statutes; the Chairperson and primary draftsman of the Section’s 2012 comments to the IRS on decanting, a member of the RPPTL Ad 
Hoc Committee that drafted a statutory change in response to Florida’s Morey v. Everbank decision; and a current member to the Section’s Executive 
Council.

George is also a member of the Greater Boca Raton Estate Planning Council and the South Palm Beach County Bar Association.

George is currently on the Professional Advisory Committee for the Boca Raton Museum of Art and for the George Snow Memorial Scholarship Foundation, 
and is on the Executive Committee for the Palm Beach County 2015 Wealth & Estate Planning Seminar Previously, George served as President and 
a member of the Board of Directors of the Notre Dame Alumni Club of Boca Raton (1996-1997), a member of the St. Jude's Church (Boca Raton) Financial 
Education Council (1994-1996), and Vice President and a member of the Board of Directors of the Boca Raton Girls Fastpitch Softball Association (2004-
2008). 

t:561.995.4780

gkaribjanian@proskauer.

com

©2015 George D. Karibjanian



Part I – Federal Law and Remaining Gaps

April 22, 201637550877 v13

• Following the lead of the 2nd Circuit, the Supreme Court, 

by a 5-4 majority, affirmed the 2nd Circuit and held that 

DOMA is unconstitutional as a deprivation of the equal 

liberty of persons that is protected by the 5th Amendment.  

• DOMA rejects the long-established precept that the 

regulation of domestic relations is the virtually exclusive 

province of the states to which the federal government has 

no interest. 



Part I – Federal Law and Remaining Gaps

April 22, 201637550877 v14

Rev. Rul. 2013-17

On August 29, 2013, the Service issued Rev. Rul. 2013-17 

and IR-2013-72 declaring that same sex couples may file for 

federal refunds and that marital status is conferred for federal 

purposes regardless of whether the State of Residence 

recognizes the marriage.



Part I – Federal Law and Remaining Gaps

April 22, 201637550877 v15

IR-2013-72 and Refunds

• Optional refunds available for open years

• Ramifications:

- With respect to the open tax years, the Service gives 

credence to the proposition that an unconstitutional 

determination renders a statute as inoperative as if it 

had never been passed and never existed so as to be 

void ab initio.  

- With income taxes, many same-sex married taxpayers 

may actually owe additional taxes if they were required 

to file retroactive returns reflecting a married status. 



Part I – Federal Law and Remaining Gaps

April 22, 201637550877 v16

IR-2013-72 and Refunds

• The Service was obviously cognizant of this when it 

promulgated its “optional” amended return provision (the 

“Optional Requirement”).

• By its Optional Requirement, the Service infers that if 

taxpayers would actually owe more in taxes by changing 

their status to “married,” they are not required to file an 

amended return and, presumably, pay any additional taxes.

• What if there is a future unconstitutional determination of a 

broader tax?  Has the Service bound itself?  



Part I – Federal Law and Remaining Gaps

So This 3 Year Statute of Limitations…Does That Trump 

Unconstitutionality?

• Liberace and Scott, married in 2004 in Massachusetts.

• Liberace dies in 2006 with no marital deduction, so estate taxes 

are paid.

• Federal DOMA overturned as unconstitutional in 2013.

• Scott:  What’s in this for me?

April 22, 20167 April 22, 201637550877 v17



Part I – Federal Law and Remaining Gaps

Effect of Unconstitutionality Determination

• When a statute is declared to be "unconstitutional," the general 

rule is that the statute, is void ab initio, i.e., as if the statute 

never existed.

• Most constitutional determinations as to taxes and assessments 

are as to the retroactivity of the tax; rare is the case as to the 

retroactivity of the elimination of the tax on constitutional 

grounds.

April 22, 20168 April 22, 201637550877 v18



Part I – Federal Law and Remaining Gaps

McKesson Corp. v. Division of Alcoholic Beverages and Tobacco, 

Dept. of Business (1990) 

• Wholesale liquor distributors in Florida filed suit, challenging the 

Florida excise tax that gave preferential treatment to beverages 

that were manufactured from Florida-grown citrus and other 

agricultural crops and then bottled in state.

• If a state penalizes taxpayers for failure to remit their taxes in a 

timely fashion, thus requiring them to pay first and obtain review 

later, the Due Process Clause of the Fourteenth Amendment 

requires that the state afford a meaningful post-payment remedy 

for taxes paid pursuant to an unconstitutional tax scheme.

April 22, 20169 April 22, 201637550877 v19



Part I – Federal Law and Remaining Gaps

• In describing the available remedies for the state in this instance, 

the Court stated that, "And in the future, States may avail 

themselves of a variety of procedural protections against any 

disruptive effects of a tax scheme's invalidation, such as providing 

by statute that refunds will be available to only those taxpayers 

paying under protest, or enforcing relatively short statutes of 

limitation applicable to refund actions…Such procedural 

measures would sufficiently protect States' fiscal security when 

weighed against their obligation to provide meaningful relief for 

their unconstitutional taxation." (emphasis added)

April 22, 201610 April 22, 201637550877 v110



Part I – Federal Law and Remaining Gaps

Follow Up Cases:

-Davis v. Michigan Department of Treasury

-Harper v. Virginia Department of Taxation

-Reich v. Collins

April 22, 201611 April 22, 201637550877 v111



Part I – Federal Law and Remaining Gaps

• Can 14th Amendment Due Process arguments challenging state 

statutes based on the Fourteenth Amendment be presented 

challenging Federal tax statutes based on the Fifth Amendment 

"Due Process" clause?  Seemingly, “yes.”

• If successful, then the next question is whether the Code’s 

“post-determination” remedy (i.e., the ability to claim a refund), 

can block a claim for refund in years beyond the applicable 

statute of limitations.

April 22, 201612 April 22, 201637550877 v112



Part I – Federal Law and Remaining Gaps

• The Code advocates the filing of a protective election; if this is a 

"post-deprivation" remedy, this would seemingly negate any 

refund claims that are barred by the applicable statute of 

limitations.

April 22, 201613 April 22, 201637550877 v113



Part I – Federal Law and Remaining Gaps

Stone Container Corp. v. U.S. (Fed. Cir. 2000)

• Federal Circuit applied Fourteenth Amendment reasoning on this 

issue to a Fifth Amendment claim, and ultimately rejected the 

taxpayer's argument that it is unconstitutional to apply a statute of 

limitations to an unconstitutional tax.

• When discussing Stone's argument concerning the statute of 

limitations, the Court acknowledged Stone's claim that the 

language from McKeeson was "mere dicta" and that the Court is 

free to disregard it, but rejected the notion and failed to engage in 

the discussion, instead stating that as "a subordinate Federal 

court, we do not share the Supreme Court's latitude in 

disregarding the language in its own prior opinions."

April 22, 201614 April 22, 201637550877 v114



Part I – Federal Law and Remaining Gaps

Should there be a “remoteness” test?

GDK:  Yes.

April 22, 201615 April 22, 201637550877 v115



Part I – Federal Law and Remaining Gaps

Unconstitutionality and IRA’s:  A Gap in the Reasoning?

• April dies in 2007, leaving a $10 million IRA to her Leslie, her 

same-sex surviving spouse who is then 50 years old.

• From 2007 through 2014, the IRA earns 5% per year.

• Leslie’s RMD and account balance are as follows:

April 22, 201616 April 22, 201637550877 v116

Year Age Divisor Balance Withdrawal

2008 51 33.3 $10,500,000 $315,315.32 

2009 52 32.3 $10,693,918 $331,081.08 

2010 53 31.3 $10,880,979 $347,635.14 

2011 54 30.3 $11,060,011 $365,016.89 

2012 55 29.3 $11,229,744 $383,267.74 

2013 56 28.3 $11,388,800 $402,431.12 

2014 57 27.3 $11,535,688 $422,552.68 



Part I – Federal Law and Remaining Gaps

Unconstitutionality and IRA’s:  A Gap in the Reasoning?

• Leslie’s total withdrawals through December 2012 are 

$1,742,316.

• Leslie’s total withdrawals through December 2014 are 

$2,567,300.

• On December 2, 2014, Leslie is found liable in a civil action to 

Ron and is required to pay to Ron $5,000,000 in damages.  

Leslie’s only assets are the IRA and a personal investment 

account into which she has deposited the RMD’s (the “Investment 

Account”), which has a balance of $2,750,000.

April 22, 201617 April 22, 201637550877 v117



Part I – Federal Law and Remaining Gaps

• Ron collects the RMD account because that is Leslie’s personal 

assets, but that still leaves $2,250,000 on the judgment

• Via Clark v. Rameker, Inherited IRA is NOT a protected asset; 

therefore, Ron can attach against the IRA.

What about retroactivity?  If applies:

• Should Leslie be able to protect the RMD’s because they should 

never have been distributed?

• Should Leslie be able to protect the Inherited IRA because she 

could have rolled it over, which would be a protected asset under 

Clark?

April 22, 201618 April 22, 201637550877 v118
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Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Perry Facts

• 2004 starts the “In re Marriage” cases, challenging 

California’s Non-Recognition Statutes

• In 2008, the California Supreme Court holds that such 

statutes are unconstitutional.

• Soon thereafter, Proposition 8 referendum is on the 

November 2008 ballot, striking same-sex marriage, and 

passes.

• Subsequent lawsuits challenge the validity of Proposition 8.

April 22, 201637550877 v119



April 22, 201620

Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Perry Lower Court Decisions

• August 2010 – N.D. Cal. rules that Prop. 8 is 

unconstitutional under Due Process and Equal Protection 

Clauses.

• February 2012 – 9th Circuit upholds the N.D. Cal., but limits 

solely to the constitutionality of the Prop. 8 process.

• Important to note that California did not appeal to the 9th

Circuit – the appeal was by proponents of Proposition 8.

April 22, 201637550877 v120



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

April 22, 201637550877 v121

• In a not-so-surprising move to some, in a 5-4 opinion, the 

Supreme Court stated that the appellants did not have 

Article III standing to appeal the Northern District of 

California’s order and therefore were able to avoid a 

discussion on the merits of the case.

• Focusing on the proper parties, the majority noted that 

elected stated officials who were parties in the District Court 

case elected not to appeal, but rather the appeal was 

brought by officials claiming an interest in the Proposition 8 

ballot initiative. 



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

April 22, 201637550877 v122

• The critical standing question is whether Article III standing 

can be attributed to those who are not injured in the case or 

controversy - to have standing, a litigant must seek relief for 

an injury that affects him in a “personal and individual way.”

• Petitioners, who are not elected officials of California, thus 

had not suffered an injury in fact, but sought to invoke that 

the judicially cognizable interest of someone else, i.e., the 

State of California.



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

April 22, 201637550877 v123

• The majority rejected the notion that the decision of the 

California Supreme Court that granted petitioners standing 

because this does not mean that the petitioners became de 

facto public officials and thus entitled them to Article III 

standing.



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

• State Law Case Outlines

-Has the Issue Been Decided?  Baker v. Nelson

-Due Process

-Does State Law DOMA violate a fundamental right?

- If the right to marry is included in the fundamental 

right to marry, then strict scrutiny applies

- If the right to marry is a new right, then rational basis 

applies

April 22, 201624 April 22, 201637550877 v124



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

- Equal Protection

-Does Doctrinal Developments supersede Baker v. 

Nelson?

-Heightened Scrutiny

-Would such laws fail even Rational Basis?

• Several opinions eschewed Due Process and focused 

solely on Equal Protection

April 22, 201625 April 22, 201637550877 v125



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

• Getting Back to the Supreme Court (Cont.)

October 6, 2014

Dear States in the 4th, 7th and 10th Circuits:

With respect to your Petitions for Certiorari, while we would 

love to help you, this is not our problem.  Thank you for 

your continued support!

Love,

SCOTUS

• 10th Circuit:  Kitchen et. al. v. Herbert et. al. (6/25/14)

• 4th Circuit:  Bostic et. al. v. Rainey et. al. (7/28/14)

• 7th Circuit:  Baskin et. al. v. Bogan et. al.

Wolf. et. al. v. Walker et. al. (9/4/14)

April 22, 201626 April 22, 201637550877 v126



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

• Getting Back to the Supreme Court (Cont.)

October 7, 2014

Dear States in the 9th Circuit:

Seriously…DID YOU NOT READ WHAT WE SAID 

YESTERDAY???  THIS IS NOT OUR PROBLEM!!!!

Love,

SCOTUS

Latta et. al. vs. Otter et. al. (Idaho) (5/13/14)

Sevcik et. al. v. Sandoval et. al. (Nevada) (11/26/12)

April 22, 201627 April 22, 201637550877 v127



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

• Getting Back to the Supreme Court (Cont.)

RUH ROH RORGE...6th Circuit

(November 6, 2014)

6th Circuit REVERSES (and therefore upholds the State 

Law DOMA laws) decisions of:

DeBoer (Mich. – 3/21/14) Bourke (Kentucky – 2/12/14)

Obergefell (Ohio – 12/23/13) Tanco (Tennessee – 3/14/14)

Henry (Ohio – 4/14/14)

April 22, 201628 April 22, 201637550877 v128



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

• The Final Battle:

• January 16, 2015 - SCOTUS accepts Certiorari of 

the 6th Circuit Cases

• Oral Arguments – April 28, 2015

• Decision Issued June 26, 2015

April 22, 201629 April 22, 201637550877 v129



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Obergefell Opinion

• The Supreme Court determined that prohibitions against 

same-sex individuals with respect to marriage and the 

recognition of marriage violate the Due Process and Equal 

Protection Clauses of the 14th Amendment. 

• 5-4 decision, with the Justices siding the same way as in 

Windsor

April 22, 201630 April 22, 201637550877 v130



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Dissents

• Roberts – really, really angry

• “Five Lawyers” and Wither Women in the Workplace?

• From one introductory sequence, the Chief Justice 

shows his outrage at his fellow Justices, and perhaps his 

view on traditional family values  

• “But for those who believe in a government of laws, not 

of men, the majority’s approach is deeply disheartening 

…  Five lawyers have closed the debate and enacted 

their own vision of marriage as a matter of constitutional 

law.”  (emphasis added.)

April 22, 201631 April 22, 201637550877 v131



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Scalia – Even Angrier

• Highlights and Quotes

• 1)  I write separately to call attention to this Court’s threat 

to American democracy. 

• 2)  This practice of constitutional revision by an unelected 

committee of nine, always accompanied (as it is today) by 

extravagant praise of liberty, robs the People of the most 

important liberty they asserted in the Declaration of 

Independence and won in the Revolution of 1776: the 

freedom to govern themselves.

April 22, 201632 April 22, 201637550877 v132



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Scalia – Even Angrier

• 3)  A system of government that makes the People 

subordinate to a committee of nine unelected lawyers does 

not deserve to be called a democracy.  

• 4)  Take, for example, this Court, which consists of only 

nine men and women, all of them successful lawyers who 

studied at Harvard or Yale Law School. Four of the nine 

are natives of New York City. Eight of them grew up in 

east- and west-coast States. Only one hails from the vast 

expanse in-between. Not a single South-westerner or 

even, to tell the truth, a genuine Westerner (California 

does not count).  

April 22, 201633 April 22, 201637550877 v133



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

State Law DOMA is Ruled Unconstitutional –

What Happens Now

• The question then becomes what next?  What happens to 

state particular rights that had been denied to same-sex 

married couples living in Non-Recognition States?

April 22, 201634 April 22, 201637550877 v134



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

What’s Good for the Goose is Good for the Gander –

Void Ab Initio

• The law is really no law but is wholly void and ineffective for 

any purpose; further, unconstitutionality dates from the time of 

its enactment so it is as inoperative as if it had never been 

passed and never existed so as to be void ab initio.

• The same rule that applies to Federal statutes would also 

apply to state law statutes and provisions, meaning that upon 

a determination of unconstitutionality, such state provisions 

must be interpreted as if they never existed. 

April 22, 201637550877 v135 April 22, 201635



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Elective Share – Pretermitted Spouse

• Mac and Dennis are married in New York (no prenup) and 

subsequently move to Florida in 2010.  

• Mac has two children, Frank and Deandra, that he adopted prior 

to his marriage to Dennis.  

• Mac’s total estate is $10,000,000, comprised of property either in 

his outright name or in the name of his Revocable Trust and 

which would comprise the Florida elective estate pursuant to Fla. 

Stat. §732.2035 (i.e., no homestead property).

April 22, 201636 April 22, 201637550877 v136



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Elective Share – Pretermitted Spouse (cont.)

• In 2012, Mac executes an amendment and restatement to his 

Revocable Trust leaving Dennis a total of $1,000,000 while 

leaving the balance of his estate in equal shares to Frank and 

Deandra.

• Mac dies in January 2013.  Pursuant to Fla. Stat. §736.2135(1), 

the elective share must be elected within 6 months of the after the 

date of service on Dennis of the probate Notice of Administration.

• In June 2015, state law DOMA is determined to be 

unconstitutional. 

April 22, 201637 April 22, 201637550877 v137



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Elective Share – Pretermitted Spouse (cont.)

• Query whether the unconstitutionality trumps the failure of Dennis 

to file for the elective share within 6 months of his receipt of the 

Notice of Administration; one would think that it should because at 

the time of Mac’s death, Dennis was not a “spouse” so it would 

have been impossible to have filed for the elective share, let 

alone comply with the time threshold.

• Query #2:  Could Dennis have filed a protective claim for the 

elective share?

April 22, 201638 April 22, 201637550877 v138



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Elective Share – Pretermitted Spouse (cont.) - Variation

• Suppose that Mac never updated his Will or Revocable Trust 

after his marriage to Dennis so that all of Mac’s estate passes to 

Frank, Deandra and Charity.  

• At the time of Mac’s death in 2014, Dennis would be completely 

out of luck because he is not a spouse and would be unable to 

avail himself of the Florida pretermitted spouse statute, Fla. Stat. 

§732.301, which would grant Dennis an intestate share of Mac’s 

estate.

April 22, 201639 April 22, 201637550877 v139



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Tenancy-by-the-Entirety

Example

• Mac and Dennis are married in New York in 2012.  In October 

2013, they move to Florida and purchase a residence in Boca 

Raton for $6,000,000 in their joint names (the “Boca Residence”).  

Even though Mac contributes all of the proceeds, courtesy of the 

Windsor opinion, Mac’s titling of the Boca Residence in his and 

Dennis’s names qualifies for the Federal gift tax unlimited marital 

deduction.

• Mac is sued, judgment attaches, property is sold, and then Mac 

dies.

• 2015 – State Law DOMA is rendered unconstitutional.

April 22, 201640 April 22, 201637550877 v140



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Tenancy-by-the-Entirety (cont.) – The Palsgraf Conundrum

• Courtesy of the void ab initio theory, Florida’s DOMA laws are deemed to 

have never existed.

• If they never existed, then the titling of the Boca Residence by Mac and 

Dennis should have been deemed to have been held as tenants-by-the-

entirety.

• If the property is held as tenants-by-the-entirety, then Charlie’s judgment 

could not have been attached to the Boca Residence.

• If Charlie’s judgment would not have been attached to the Boca 

Residence, then the property would not have been sold and would have 

remained held by Mac and Dennis at the time of Mac’s death, which, 

upon Mac’s death, would then have passed title to the Boca Residence 

outright to Dennis.

• Thus, does Dennis have a right of action against Charlie?

April 22, 201641 April 22, 201637550877 v141



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Tenancy-by-the-Entirety (cont.) - Variation:

• What if, instead of a creditor issue, Mac and Dennis go their 

separate ways, and Dennis mortgages his interest in the property 

without notifying or obtaining Mac’s consent, which is permissible 

if title is held other than as TBE.

• Upon State Law DOMA’s unconstitutionality, does Mac have an 

action against Dennis for an unlawful encumbrance of the 

property?  After all, if property is TBE, joinder of both spouses is 

required.

April 22, 201642 April 22, 201637550877 v142



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Homestead

Example 

• Mac and Dennis are married in New York in 2012 (no prenup).  At the 

time of the wedding, Mac has two minor children, Frank and Deandra, 

from a prior heterosexual marriage.  In October 2013, they move to 

South Dakota and Mac purchases a residence in Sioux Falls for 

$6,000,000, taking title in his sole name (the “SD Residence”).  

• Mac dies in February 2013 without changing his Will.  At the time of 

Mac’s death, the SD Residence is valued at $6,500,000, and Dennis is 

50 years old.

• In July 2014, when the §7520 Rate is 2.2% and Dennis is 51 years old, 

the SD Residence is sold for $7,000,000.

• June 2015 – South Dakota State Law DOMA is determined to be 

unconstitutional as a result of Obergefell

April 22, 201643 April 22, 201637550877 v143



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Homestead (Cont.)

• As a result of DOMA’s unconstitutionality, Mac and Dennis should 

have been deemed to have been spouses in South Dakota from 

the moment that they moved to South Dakota.

• As a surviving spouse, Dennis should have had homestead rights 

at the time of Mac’s death in the form of a life estate.  

• Does Dennis have a right of recovery against Frank and 

Deandra?  At the time of the sale of the property in July 2014, 

Frank and Deandra split $7,000,000; at this time, Dennis’s life 

estate comprised a 45.129% share of the property.  Therefore, 

Dennis should have been entitled to $3,159,030 of the 

$7,000,000 proceeds.

April 22, 201644 April 22, 201637550877 v144



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Community Property

• Mac and Dennis, Texas residents, are married in 

Vermont in 2011.  

• In early 2012, Mac starts a new craft beer business 

venture called Paddy’s Pub Inc. that, by September 

2012, is subject to an initial public offering (“IPO”) which 

generates for Mac the sum of $50,000,000.  

• Assume that this is Mac’s only asset.

April 22, 201645 April 22, 201637550877 v145



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Community Property (Cont.)

• By February 2013, Mac and Dennis separate and wish to be 

divorced.  

• Because Texas does not recognize same-sex marriage, they are 

unable to obtain the divorce in their home state; however, the 

Vermont marital statutes waive the residency requirement and 

provide that if a same-sex couple were married there, they may 

be divorced there without having to reside in the courts.

• Divorce is finalized in April 2013

• Because property rights are governed by the state of residence, 

the only jurisdiction held by the State of Vermont is over the 

actual dissolution of the marriage; the actual property settlement 

is governed by Texas law.

April 22, 201646 April 22, 201637550877 v146



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Community Property (Cont.)

• Because Texas does not recognize the marriage nor does 

Texas provide any domestic partnership provisions, Dennis 

has no entitlement under Texas law to any of Mac’s 

property.  

• Mac and Dennis subsequently enter into a property 

settlement agreement whereby Mac pays Dennis the sum 

of $3,000,000.

April 22, 201647 April 22, 201637550877 v147



Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

Community Property (Cont.)

• As a result of the Obergefell decision, Texas State Law DOMA is 

unconstitutional.

• Does the retroactivity of the unconstitutionality of Texas State 

Law DOMA have any effect as to Mac and Dennis?

• Even if it does, is any recourse barred by res judicata?
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Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

• Post-Obergefell Retroactivity – It’s a Fact!

o Pennsylvania – Maurer v. Estate of Underwood

• “Church Union” in 2001 in New Jersey, then returned back 

to Pennsylvania

• Pennsylvania and Common Law Marriage

• Underwood dies in 2013, a year before Whitewood v. Wolf

• Maurer denied access to joint safe deposit box and 

insurance spousal beneficiary payment

• Bucks County Judge C. Theodore Fritsch, Jr. held 

retroactivity applies and Maurer was the spouse, and 

therefore, should receive all assets

• Also, refund on inheritance taxes
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Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

• Post-Obergefell Retroactivity – It’s a Fact!

o Alabama – Hard v. Strange et. al.

• Alabama couple marries in Massachusetts in 2011

• Fancher dies three months after marriage

• Hard denied hospital access, no death certificate 

recognition, and denied wrongful death payments (which, 

under Alabama law would pass via intestacy)

• Hard funded by Foundation for Moral Law, conservative 

organization founded by Supreme Court Judge Roy Moore 

and run by his wife

• Based on Obergefell, Alabama law is unconstitutional
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Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

o Alabama – Hard v. Strange et. al. (Cont.)

• Alabama law deemed unconstitutional by Federal decision 

in January 2015

• February 2015 – death certificate issued; court orders 

$550,000 of death proceeds placed in escrow with the 

Court

• Post-Obergefell, court releases funds to Hard, affirming a 

void ab initio decision
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Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

o Florida – Dousset v. FAU

• French-national same-sex partner of a Florida resident moves to 

the U.S. to be with his partner

• After attending classes at Broward Community, offered the chance 

to enroll at FAU

• The day before Windsor is decided, the two marry

• Denied Florida-resident status because the marriage is not 

recognized in Florida

• After internal appeals process is exhausted, case is brought  to 

the 4th DCA

• 1 Paragraph Opinion:  Obergefell means “get this case out of 

here”
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Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

• Federal Government Allows Retroactivity For Social Security 

Benefits

- On August 19, 2015, the Justice Department told lawyers for 

two plaintiffs seeking benefits that the Social Security 

Administration would apply the Obergefell decision 

retroactively as it would apply to individuals with pending 

claims who were married before the decision and living in 

states that did not recognize same-sex marriages.
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Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

• Federal Government Allows Retroactivity For Social Security 

Benefits

- Even with Windsor, many same-sex married couples were still 

shut out from benefits as the Social Security Administration 

typically looks to the states to determine marital status, so 

couples living in states that did not recognize same-sex 

marriage were not deemed eligible to receive spousal-related 

benefits.

-Until formal procedures are issued by the Social Security 

Administration, it is unclear how far back such 

retroactivity will apply.
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Part II – State Law DOMA is Rendered 

Unconstitutional – Now What?

What can States Do?  Possible “Out” Clause

• When a statute that has been in effect for some time is declared 

unconstitutional, questions of rights claimed to have become 

vested, of status, of prior determinations deemed to have finality 

and acted upon accordingly, and of public policy in the light of 

the nature both of the statute and of its previous application 

demand examination.
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